
Victor O. Schinnerer & Company, Inc. 

Two Wisconsin Circle 

Chevy Chase, MD 20815 

301/961-9800 – phone 

301/951-5444 – fax 

www.Schinnerer.com 

 

 

Page 1 of 4 

 

Ask Vic Column April 2016 

 

Q. It has come to my attention that one of our surveyors is “moonlighting” and 

providing staking services for small residential projects. As a practice we don’t want to 

do these types of projects so the surveyor is doing these projects on his own time. What 

are the risks our firm has due to one of our employees moonlighting? 

 

 

A. A firm could protect itself and assist employees in understanding their responsibilities 

by having policies that address moonlighting. It is important that your firm has a 

workable provision in your employee handbook that addresses this issue. There are very 

few instances where an employer is held liable for the actions of a surveyor conducting 

services outside of normal employment. Still, it makes sense for surveying firms to 

address the issue from both practice management and professional liability perspectives.  

 

While a firm’s simple statement prohibiting moonlighting is probably sufficient, firm 

management may want to look at what moonlighting does to an employee’s status with 

the firm. Also, the firm may want to suggest that it will pursue legal action if the firm is 

harmed by either a moonlighting employee depriving the firm of a business opportunity 

or a claim against the firm stemming from the outside project. 

 

It is important for surveying firms to have clear policies on the outside professional 

activities of their employees. The possibility exists that a firm can be held liable for the 

actions of its employees even though it did not specifically know of or authorize those 

actions. A firm with no clear policy against moonlighting, and no clear prohibition 

against using company equipment or premises for outside employment, can find itself 

with imputed liability and no insurance coverage. 
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A firm’s exposure to the possibility of loss is decreased if clients of moonlighting 

employees acknowledge that the services are being performed solely by the individual 

(not by the individual’s employer) and that the firm assumes no responsibility for the 

actions of the individual providing such services. A firm is also at risk for being held 

liable for the moonlighting of its employees if it does not clarify rules regarding the use 

of company equipment or premises for outside employment activities. An absolute 

prohibition is not unreasonable. 

 

Policy on Moonlighting Dependent on the Firm 

Most firms simply prohibit moonlighting. An absolute ban may not stop moonlighting, 

but if the firm becomes aware of such activity it needs to go on record as not supporting 

or condoning it. Other firms condone outside professional projects, but limit the use of 

company facilities for such projects. Some firms actually encourage moonlighting as a 

way for a professional employee to gain experience. 

 

Firms that prohibit outside professional projects usually include a provision in the 

employee manual stating that any outside projects that interfere with the business of the 

employer, or any claims against the employer because of the outside projects, will result 

in the immediate dismissal of the employee for cause and may result in legal action 

against the employee for the indemnification of any cost, loss, or damage to the employer 

arising from the outside project. 

 

Firms that condone moonlighting often state that the employee must obtain a signed 

statement from any outside client recognizing that the services are being provided by the 

professional as an individual and not as an employee or agent of the firm, and that no 

claims will be made against the firm. Firms usually prohibit any contact with the outside 

client or any work on the outside project during normal working hours, and they typically 

prohibit using the employer’s offices or supplies. Some firms require employees who are 

contemplating moonlighting to obtain prior approval from a principal in the firm. That 
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way the firm can assess the scope of work, the potential risk, and the amount of the 

employee’s time it might involve. Principals reserve the right to prohibit their employee 

from taking on specific projects. Although the use and effectiveness of a hold harmless 

agreement between the employee and the firm to protect the firm from claims arising 

from the project is probably unrealistic, many firms that allow moonlighting require such 

a commitment from the employee as an indication of the significance of the independent 

services.  

 

Firms that look at moonlighting projects as a source of professional or personal gain 

usually require the individual to make it known that the services are individual services 

for which the firm assumes no responsibility. Firms often require the project to be 

identified to firm management so that it is clear that there is no conflict of interest or 

interference with the business opportunity of the firm.  

 

Know the Potential Insurance Implications 

The insurance coverage of any claims tracks with the law of agency. A firm’s employees 

are covered for all activities done within their scope of employment. If a problem occurs 

on a project for which employees are providing services, but for which their employer is 

not getting a fee, any determination of coverage would be based on whether the firm or 

an agent of the firm is providing the services. Although the insurer would argue that 

moonlighting is outside of the scope of services (and therefore, the coverage), the law 

may attach liability to the firm if there is any nexus between the firm and the 

moonlighting employee’s activities. The firm could be held liable for the actions of its 

employee even though it did not authorize or know specifically of such actions. This 

could create a situation where the firm is held liable and yet have no insurance coverage 

for the harm the employee caused.  

 

From a risk management perspective, it is also clear that if the firm’s name was not 

apparent on the documents, the likelihood of the initial claim being brought against the 
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individual rather than the firm is much higher. This does not mean that the firm would 

not be subsequently involved, as it may be brought into the action at some point. While 

the “invisibility” of the firm may have an immediate chilling effect on litigation, the firm 

cannot easily escape responsibility for the actions of its licensed design professional. In 

most states, such risk to the firm exists even if the employee is providing services for no 

fee as long as the firm authorized or condoned such services. The question is whether the 

actions of the employee can be attributed to the firm. The specifics in determining that 

attribution are based on state rulings within the general framework of agency law. 

 

If an employee is providing surveying services outside of the employee’s normal scope of 

responsibility, that employee is able to obtain professional liability insurance for those 

outside activities. The coverage only applies to the specific outside services and not to the 

services provided through the employer. If a firm approves of its employees providing 

services outside of their scope of employment opportunities, or condones such activity 

without an acknowledgment of them, it would be prudent for the firm to make the 

availability of professional liability insurance known to the moonlighting employees. The 

risk to the employer of meritless claims would probably be reduced while the protection 

for the moonlighter would be clear.  

 

Do you have a question regarding an insurance or practice management issue? Email 

your question to AskVic@Schinnerer.com and look for your answer in a future issue of 

the NSPS News & Views weekly newsletter. Victor O. Schinnerer & Company, Inc., is the 

underwriting manager for the CNA professional liability program, and has a 

longstanding relationship with NSPS. 
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